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An uncaring state? The overrepresentation of First Nations
children in the Canadian child welfare system
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According to tradition, [children] are gifts from the
spirit world and have to be treated very gently lest
they become disillusioned with this world and return
to a more congenial place. — Royal Commission on
Aboriginal Peoples (1996)

s the Idle No More movement fades in

people’s minds, concern remains that

First Nations children continue to be
left behind. In Canada today, Aboriginal youth
represent about 5% of the youth population;
however, nearly 50% of the children and youth
under government care are of Aboriginal ances-
try.! In 2007, in response to ongoing disparities
experienced by First Nations children receiving
child welfare services, the First Nations Child &
Family Caring Society of Canada and the
Assembly of First Nations launched a human
rights complaint against the Government of
Canada. The complaint alleges that by failing to
provide equitable child welfare services and
funding for children living on-reserve, Canada
is discriminating against First Nations children
and contributing to their continued overrepre-
sentation in the child welfare system, with
recent estimates suggesting that First Nations
communities receive 22% less funding per
child.>* In the context of this article, “First
Nations” refers only to those who identify as
“Indians” as defined by the Indian Act (i.e., this
excludes Métis and Inuit people).

From the outset, Canada challenged the juris-
dictional authority of the Canadian Human
Rights Tribunal. This challenge was based on the
arguments that comparing federally and provin-
cially funded child welfare services is inappro-
priate and that the federal government is respon-
sible only for allocating funds, not service
provision, and therefore cannot be held liable for
discrimination in service provision.’ Ultimately,
it was ruled that failing to provide equitable
funding to on-reserve child welfare services con-
stituted grounds for racial or ethnic discrimina-
tion and that the tribunal was the correct venue
for adjudicating such allegations. Today, seven

years later and after more than $3 million has
reportedly been spent on this case, the Govern-
ment of Canada is still fighting the complaint
before the tribunal.®

Youth exposed to the child welfare system
are among society’s most vulnerable citizens. A
large body of scientific evidence has docu-
mented the elevated risk for homelessness, men-
tal health issues, substance use, incarceration
and unplanned pregnancies among those previ-
ously maltreated and subsequently exposed to
the child welfare system.” Exposure to child
welfare refers to all youth and families who are
investigated and monitored by the government
for suspected maltreatment, whether or not sub-
sequent out-of-home placement occurs. Aborigi-
nal overrepresentation exists at every level of
child welfare exposure (e.g., investigation, sub-
stantiated investigation, out-of-home place-
ment).> However, despite much research high-
lighting the harms that typically follow time
spent in the child welfare system, policy-makers
have failed to take action to address these out-
comes among the children and youth they are
obligated to protect.

Most government interventions involving
Aboriginal families and out-of-home place-
ments stem from charges of neglect rather than
abuse.>® Structural and social factors such as
poverty, inadequate housing, substance use and
other vestiges of colonization continue to devas-
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pregnancies.

of government funding and service provision.

e Aboriginal youth comprise nearly 50% of the children under
government care in many jurisdictions across the country.

e Since 2007, the First Nations Child & Family Caring Society of Canada
and the Assembly of First Nations have been embattled with the
Government of Canada before the Human Rights Tribunal over
inadequate funding for on-reserve child welfare.

¢ The health and social harms associated with exposure to the child
welfare system are numerous, with elevated rates of substance use,
homelessness, incarceration, underemployment and unplanned

e Physicians can play an important role in advocating for equitable levels
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tate families and communities. Although many
Canadians dismiss the idea that colonization
still affects life in Canada today, the intergener-
ational trauma that resulted from the residential
school era, including the loss of generations of
familial support networks and parental role-
modelling, has been linked to the high number
of neglect charges.’ As a consequence, it is
estimated that three times as many First Nations
children are under government care today than
during the height of the residential school era.?
The last residential school closed in Saskatche-
wan in 1996, and the “Sixties Scoop,” during
which Aboriginal children were apprehended by
child welfare services en masse and adopted to
predominantly non-Aboriginal families, contin-
ued for nearly three decades.*

Canada’s decentralized governance and split
jurisdictions make reform of child welfare prob-
lematic. The Constitution of Canada assigns
provincial and territorial governments control
and responsibility over child welfare as well as
funding for off-reserve programs, whereas the
federal government is responsible for funding
on-reserve programs. This results in inconsistent
policies and practices, and fragmented data
across the country, making it difficult to track
trends and outcomes for children and youth
exposed to the child welfare system. The split
jurisdiction that applies to First Nations youth
results in inequitable funding and a 2-tiered sys-
tem of care. In 2008 and 2011, the Auditor Gen-
eral of Canada released reports admonishing
Canada for failing to provide funding for pre-
ventive services, and for maintaining a funding
formula (Directive 20-1) dating from 1988 that
has not been updated to reflect legislative
change, variation in child welfare services
across provinces, the actual number of children
in care or inflation.'”

Aboriginal activists and agencies have
repeatedly called for a paradigm shift from
intervention to prevention; initiatives to accom-
plish this have produced mixed results. The
Enhanced Prevention Focused Funding
Approach replaced Directive 20-1; however,
recent reviews of this model noted many of the
same problems being replicated, particularly
with respect to operational costs and the absence
of measures to compare federal and provincial
funding.*1° Establishment of a national steering
committee tasked with monitoring national
trends for both Aboriginal and non-Aboriginal
youth exposed to the child welfare system
would allow researchers and policy-makers to
more effectively identify areas where interven-
tion is needed. Comprehensive and longitudinal
research to identify the factors driving the high

CMAJ, October 7, 2014, 186(14)

prevalence of neglect charges among Aboriginal
families (e.g., programs targeting poverty, inad-
equate housing, substance misuse) is needed.
Such research should be undertaken in collabo-
ration with affected communities. Aboriginal
researchers have called for service programming
and delivery cultivated by Aboriginal people as
key to successful programming.?

Physicians can do much to improve the lives
of Aboriginal families and youth exposed to the
child welfare system. This can include helping
all Canadians, including policy-makers, better
understand the legacy of colonization, as well as
the health and social effects of intergenerational
trauma. Physicians can also play an important
role in advocating for system-level changes to
better address the challenges faced by youth and
families exposed to child welfare services,
including advocating for equitable levels of
government funding and service provision. Phy-
sician training opportunities within Aboriginal
communities, collaborative work with commu-
nity health representatives, and the development
of cross-cultural communication skills among
physicians are also needed.!! Multiple reports have
identified the inadequate numbers of Aboriginal
health care professionals.'"'> Accordingly, efforts
are needed to strengthen the capacity of Aboriginal
professional organizations (e.g., Indigenous Physi-
cians Association of Canada) to provide mentor-
ship and improve recruitment, training and reten-
tion of Aboriginal health care providers.
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